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NOTICE 


A decision of major importance to all commands 
was handed down by the U. S. Court of Military Appeals 
on 3 July 1958. In the case of U.S. v. Curtin, USMCA 
No. 10, 808, 9 USCMA 427, 26 CMR 207, the Court held 
that evidence of constructive knowledge is not an ac- 
ceptable substitute for proof of actual knowledge where 
the offense of failure to obey an order in violation of 
Article 92 (2), UCMJ, is alleged. The decision has no 
effect on a violation of a lawful general order or regula- 
tion, in violation of Article 92 (1). Knowledge may be 
presumed when the order emanates from the Secretary 
of a Department or a Commander of a Major Command. 
For violations of orders emanating from all other com- 
mands as prosecuted under Article 92 (2), the decision 
has deep significance. 

All commands should insure that any orders issued 
are widely publicized so as to negate any possible de- 
fense of lack of knowledge of an order. It is sug- 
gested that steps be taken to acquaint Commanding 
Officers with the desirability of extensive instructions 
relative to publishing orders in effect within a Com- 
mand and the efficacy of having tangible evidence 
available to prove knowledge in the event of a viola- 
tion. Under the Curtin decision, in any case where 
knowledge is an essential element of the offense, proof 
of actual knowledge must be established. This proof 
may be by direct or circumstantial evidence, but the 
fact that the accused by the use of ordinary care should 
have known of the matter may not be used as a pre- 
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sumption of knowledge. Further comment on U. S. v. 
Curtin, supra, will appear in a forthcoming issue of 
THE JAG JOURNAL. 





THE TAXATION BRANCH OF THE OFFICE OF 
THE JUDGE ADVOCATE GENERAL 


The Taxation Branch within the Civil Law Division 
has been established in the Office of the Judge Advocate 
General. It is composed of the General Tax Section 
and the Income Tax Section. The function of the latter 
section was recently removed to the Office of the Judge 
Advocate General from the Bureau of Supplies and 
Accounts. 

The Taxation Branch provides bureaus and offices of 
the Navy with information and advice in the general 
tax field (except Office of the General Counsel tax mat- 
ters), income tax, and related legal services. Included 
among these services is assistance and advice to mili- 
tary and civilian personnel on federal and state income 
tax problems. 

NOTICE 


An opinion of the Comptroller General of the United 
States was requested whether a Private G 
“is entitled to pay and allowances from and after May 
20, 1957, and, if so, whether a general court-martial sen- 
tence of forfeiture of all pay and allowances applies to 
pay and allowances on and after that date.” 

The decision of the Comptroller General (B-134725 
of 10 March 1958) is as follows: “It appears that the 


(Continued on p. 7) 








? 
t] 
stat 
One 
tice 
obje 
tion 
seei 
sore 
tori 
plin 
aim 
of 1 
192 
“py 
pun 
nec 
viol 
injt 
cau 
out 


apy 
est 
sta 
far 
bro 
76a 
ten 
anc 
pre 
thr 
wh 


n 
dget, 


USN 


nthly). 
year: 


» a 
sue of 


E OF 


ivision 
vocate 
section 
: latter 

Judge 
2s and 


fices of 
yeneral 
x mat- 
icluded 
0 mili- 
income 


United 


-134725 
hat the 


on p. 7) 





DISCIPLINE REQUIRES MORE THAN COURTS 


CDR H. H. BRANDENBURG, USN 


T IS MILDLY ASTONISHING that neither 
the Code nor the Manual contains a clear-cut 
statement of the mission of courts-martial. 
One would have expected to find in military jus- 
tice the same formal and concise delineation of 
objective as characterizes military organiza- 
tions and enterprises generally. The more so, 
seeing that these basic documents were spon- 
sored by lawyers, and that lawyers are a no- 
toriously purposive breed whose logical disci- 
pline requires a reason for every rule and an 
aim for every act. In fact the Army Manual 
of 1949 (following verbatim a provision of the 
1928 edition) did provide (paragraph 80a) : 
“The members should bear in mind that the 
punishment adjudged must be justified by the 
necessities of justice and discipline.” But the 
violence of postwar public protest against 
injustice in the armed services ' appears to have 
caused the abandonment of this standard with- 
out effective replacement. 

This was a mistake. Regardless of its faulty 
application (excessive sentences were the great- 
est single basis of public outcry). The 1949 
standard was a good one. Certainly it was a 
far better standard than the only comparable 
broad rule of the current Manual (paragraph 
76a) which announces that courts in fixing sen- 
tence should consider legality, appropriateness, 
and adequacy; aggravating circumstances; 
previous convictions; relative uniformity 
throughout the armed forces,? and adequacy 
when compared with civilian penalties. Aim- 





1, See Report of the Committee on Military Justice of the New 
York County Lawyers’ Association, p. 634, Index and Legisla- 
tive History, UCMJ: “The Secretary of War and the Secretary 
of the Navy each appointed boards of distinguished citizens to 
review the court-martial systems of their respective services, and 
to make recommendations for a thorough going revision of 
military and naval justice. The famous Vanderbilt report, made 
to Secretary Patterson, and the Ballentine and Keeffe reports, 
made to Secretary Forrestal, all found substance to the charges 
which had been leveled at the court-martial systems, and pre- 
sented definitive recommendations for the elimination of the 
conditions which made such charges possible. 

“The juglar vein at which all such boards aimed their recom- 
mendations was the domination and control of the court-martial 
systems by command. * * *”’ 

. Article 67 (g), USMJ, directs the Court of Military Appeals and 
the Judge Advocates General of the armed forces to meet an- 
nually and report to the Congress and the Secretaries of Defense 
and the Departments “* * * any reconmendation relating to 
uniformity of sentence policies. * * *” 
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ing at such a target is like aiming at the horizon. 

Winthrop’s analysis of the mission of courts- 
martial is straight to the point (1 Winthrop 
Military Law, p. 52) : 


“Not belonging to the judicial branch of the 
Government it follows that courts-martial 
must pertain to the executive department; 
and they are in fact simply instrumentalities 
of the executive power, provided by Congress, 
for the President as commander in chief, to 
aid him in properly commanding the army 
and navy and enforcing discipline therein, 
and utilized under his orders or those of his 
authorized military representatives.” 


Success in leadership requires effective dis- 
cipline. Discipline is sustained by sanctions. 
Sanctions are applied by courts. In the modern 
military scene if courts are just, discipline is 
served; if unjust, discipline is destroyed. It 
follows that whether stated or not the mission 
of courts-martial must be two-fold: 


First, to hold a fair trial and reach a just 
verdict; and second, to sustain discipline by 
adjudging against the guilty a just punish- 
ment. 

For those who prefer a more extended state- 
ment of punishment policy, the British one (Ch. 
IIT, Sec. 85, Manual of Military Law, 1951) can 
scarcely be improved upon: 


“In deliberating on their sentence a court- 
martial should remember that the object of 
awarding punishment is the maintenance of 
discipline. * * * The proper amount of pun- 
ishment to be inflicted is the least amount by 
which discipline can efficiently be main- 
tained * * * in all cases the whole force 
should be in a position to realize that the pun- 
ishment awarded to any individual is not 
more than is necessary in the interests of the 
force itself and for the maintenance of that 
discipline without which all bodies of troops 
become irresponsible mobs and useless for 
the purpose for which they exist. It must 
be the object: of all concerned to aim at that 
high state of discipline which springs from a 
military system administered with judgment 
and impartiality, and to induce in all ranks a 
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feeling of confidence that, while no offense 
will be passed over, no offender will in any 
circumstances suffer injustice.” 


While the court-martial system serves disci- 
pline, it is only one of the servants in the house. 
By its nature it can never be genuinely fore- 
handed. Its writ does not run until after the 
event—it does not begin to instill discipline 
directly in any particular sailor until discipline 
has already broken down in him. This places 
the courts in an awkward position. For while 
they are held to some responsibility for naval 
leadership, they are by their very nature un- 
able to provide adequate preventive mainte- 
nance in any particular sailor. Our courts 
thus resemble a fire marshal who lacks full 
power to make fire inspections or require the 
removal of dangerous fire hazards. 

As a result, despite the strenuous efforts of 
all our court-martial personnel, working under 
a modern uniform Code and receiving constant 
guidance from the Court of Military Appeals, I 
think no one will seriously contend that Naval 
discipline has yet reached perfection. 

It is true that great changes have been made. 
Courts are more independent than they used to 
be. Trial and defense counsel are more skill- 
ful. Appellate representation is more vigorous, 
and appellate review is more objective than un- 
der the AGN. The rulings and instructions of 
law officers have transformed the AGN type 
general court-martial into an efficient judicial 
mechanism which compares favorably with 
civilian courts. The development of the steno- 
mask reporting system (pioneered for the 
armed forces by the court reporters of 
COMNINE) was a great advance. The clem- 
ency and probation processes are more active 
and more fruitful (especially in the Navy) than 
ever before. 

All this should be producing juster results 
and, therefore, better discipline throughout the 
Navy. In fact, however, although justice seems 
better, discipline, in some instances, seems no 
better. All this suggests that when a sailor 
stands at the crossroads and ponders whether 
to go right or wrong, there are pulls upon him 
in both directions which are far stronger than 
fear of court-martial. Moreover, the success- 
ful sailor is the one whose constructive pulls are 
so strong that he never reaches the crossroads— 
and has no cause ever to test the strength of the 
fear of court-martial as a pull for good conduct. 

How can we mass-produce such successful 
sailors? Some will say that we are already 
doing so. This is true, of course, in commands 
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in which the proven principles of naval leader- 
ship are strictly followed. Such commands 
have no real discipline problem—for the reason 
that they are constantly working to improve 
leadership. 

All commands, however, may find interest in 
certain practicable approaches which either im- 
plement or supplement naval leadership. First, 
we can screen out the unfit. The recent culling 
of “under-42-GCT” personnel is an example. 
Another example would be a more vigorous ap- 
plication by personnel officers of the inaptitude 
discharge provisions of BuPers Manual. The 
same approach should be applied to all sailors 
who have a record of convictions plus psychiat- 
ric tests (taken in connection with disciplinary 
proceedings) indicating a built-in bent for trou- 
ble. Other tests have long been under develop- 
ment which, when given to new recruits, will 
fairly well screen out the brig rats of the future. 
The adoption of these tests should not be delayed 
in further search for perfection. If through 
present imperfection they keep out some few 
good sailors, this loss is bearable. No one has 
an absolute right to become a sailor. While if 
we let in some few emotionally defective sail- 
ors, this loss, too, is bearable—we are letting 
in hundreds of them now. 

Second, division officers must have the closest 
possible rapport with their men. Recognizing 
that young sailors are reluctant to reveal per- 
sonal problems to them, they must systemat- 
ically seek out or appoint liaison petty officers 
who have or can get the confidence of the men in 
the division. In this way the problems of the 
men will be known in time, sound advice given, 
and proper steps taken. In this way, too, the 
division officer can insure that every man has at 
least one buddy, one hobby, and one foot on the 
ladder of self-improvement. 

Now, this is all very elementary; so much so 
that if you take a well adjusted sailor who has a 
buddy, a close relationship with his chief or 
division officer, a keen hobby, and good progress 
in his USAFI course or his preparation for ad- 
vancement in rating, you will find that he usually 
lives in the barracks—not in the brig. But the 
fact that the typical accused does not meet these 
specifications pinpoints our shortfall in person- 
nel management—or if you prefer the term, 
leadership. 

Third, we must lengthen the reach of our 
chaplains. The chaplain’s mission is to instruct 
and encourage all the sailors whom he possibly 
can, in the performance of their religious 











3. See General Order No. 21, “Naval Leadership.” 
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duties—including the good and law abiding life. 
If every sailor did his religious duty at all times, 
there would, of course, be practically no courts- 
martial. Thus it can almost be said that every 
court-martial marks a chaplain’s failure either 
to reach or to hold. 

But does the chaplain know this? Have we 
told him? Have we put the responsibility on 
him—and have we given him the full support 
and the material resources sufficient to meet 
the responsibility? Until we do we shall be 
neglecting a mighty force for good; a force 
which the civilian community of all non-com- 





munist states relies on to support law and order. 
Even Machiavelli, more than 400 years ago, said 
(The Discourses, Ch. XVIII) : 


“For as good habits of the people require good 
laws to support them, so laws to be observed 
need good habits on the part of the people.” 


And the lawyers and policemen of today know 
well that law and order do not ultimately depend 
upon laws and courts and policemen, but rather 
upon the religious and moral imperative of men 
of good will. Or, as the Secretary of the Navy 


puts it (letter accompanying General Order No. 


* Zar: 


“The most essential ingredient of leadership 
is the maintenance of moral standards and 
the teaching of moral values.” 


Finally, we must promote leadership. Todo 
this, we must give more recognition to those 
outstanding commanding and executive officers 
who achieve the highest morale and the highest 
discipline with the lowest number of courts— 
and we must give this recognition where it 
counts: in their fitness reports. 

This could be done if every commanding and 
executive officer had to submit as a part of his 
own worksheet report on fitness three figures 
showing the number (per hundred crewmen) of 
summary, special, and general courts awarded 
to members of his command, who had been on 
board at least 90 days. 

By working together to improve leadership 
and justice, it is entirely possible that not the 
least of some of the resulting changes would be 
that in many commands morale would mount 
and courts would atrophy. 





As a result of Internal Revenue Service Ruling 58-43, 
an officer or enlisted man, retired by reason of a service- 
connected physical disability prior to the time he reaches 
retirement age, has income tax benefits which have not 
heretofore been recognized. Under this ruling, a serv- 
iceman retired from the Navy by reason of physical 
disability would, of course, have an amount of his re- 
tired pay equal to the percentage of disability for which 
he was retired times his basic pay excluded from the 
remaining gross income for Federal Income Tax pur- 
poses. In addition to this, he may exclude from the 
taxable portion of his retired pay over and above the 
disability percentage exclusion an amount up to $100 
per week until he reaches “retirement age.” In the 
case of Navy personnel, “retirement age” for an officer 
is the age at which he would have completed 40 years 
of service or age 62, whichever is earlier, and for an 
|enlisted member the age at which he would have 
completed 30 years of service. 

It has been determined by the Internal Revenue Serv- 
ice that when a member of the armed forces is retired for 
physical disability prior to the time when he could have 
retired without the consent of the President or the Sec- 
retary, he is “absent from work due to injury or sick- 
ness” until he reaches the age or length of service at 
which he would have been retired had it not been for the 
injury or sickness. No sickness or injury other than the 





LEGAL ASSISTANCE NOTES 


LCDR NATHAN COLE, JR., USNR 


FEDERAL INCOME TAXATION ON RETIRED PAY 


one for which he was retired need be established. He is, 
therefore, entitled to the exclusion of up to $100 per week 
provided for by Section 105 (d) of the Internal Revenue 
Code 1954. He is in effect during that period of time 
drawing pay under a wage continuation plan within 
the provisions of that section of the Code. After he 
reaches “retirement age,” he is no longer entitled to the 
$100 per week exclusion since at that time he is no longer 
under a wage continuation plan due to injury or sick- 
ness but would be retired in any event. 

It should be noted that the “sick pay” exclusion does 
not apply to the retired pay of a member retired for 
other than physical disability resulting from active 
service. No part of the retired pay of such a member 
may be excluded from gross income even though he is 
sick or injured and hospitalized. Included in this cate- 
gory are members who become physically disabled after 
being retired for age or years of service and members 
transferred to the Fleet Reserve who subsequently incur 
a disability and are placed on the retired list as a result 
thereof, even if awarded a disability rating by the 
Veterans Administration. 

The $100 per week exclusion does not apply to other 
income such as from rental property and investments. 
A problem arises where a member retired for physical 
disability is employed and receives wage continuation 


(Continued on p. 16) 
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RECENT JAG OPINIONS 


COURTS OF INQUIRY/BOARDS OF INVESTIGATION—Seniority of 
members. 


@ The record of investigation reveals that the subject 
investigation was ordered by Captain A. The Board of 
Investigation consisted of a Captain, U. S. Navy, as 
senior member, a Commander, U. S. Navy, a Lieutenant, 
U. S. Navy, and a Lieutenant, (Medical Corps) U. S. 
Naval Reserve, as members. Captain B was made a 
party to the investigation on 25 July 1957. On14 August 
1957, Captain A, the convening authority, was made a 
party to the investigation. In the instant case, Captain 
B was senior in rank precedence and/or rank to the con- 
vening authority and the members of the Board of In- 
vestigation. The Commander member of the Board was 
under the direct command supervision of Captain B. 
Captain A was senior in rank precedence and/or rank 
to the members of the Board except the senior member. 
The designation of Captain A as a party to the investi- 
gation was withdrawn at the termination of the hear- 
ings. It was the opinion of the Board of Investigation 
that Captain B was delinquent in command responsi- 
bility in several respects. Because of his seniority, 
neither the Board of Investigation nor the convening 
authority made any recommendations in his case. 

“The Judge Advocate General views with deep con- 
cern the manner in which this investigation was ordered 
and prosecuted to its termination. The Board itself is 
to be commended for its thoroughness, objectivity and 
punctilious observation of the rules of procedure as set 
forth in 1955 NS MCM. However, considering the 
seriousness of this accident, the nature of the experi- 
ments being conducted, the diversity of commands and 
personnel involved, both civilian and military, it would 
have been better procedure to have referred the matter 
to a higher echelon of authority in order that a board of 
senior naval officers could be properly appointed to the 
investigation. 1955 NS MCM, sec. 0204e. This action 
was especially appropriate when it became necessary to 
designate Captain * * * [B] as a party to the investi- 
gation on 24 July 1957. The situation worsened when 
Captain * * * [A], the convening authority, was desig- 
nated as a party to the investigation on 14 August 1957. 

“One of the oldest, deepest and strongest traditions of 
the Naval Service, not only in this country, but in the 
age-long history of the sea is the authority vested in 
a senior naval officer over his juniors. It is the keystone 
to instant obedience, the cornerstone of good order and 
discipline in the Naval Service. Paralleling this custom 
is the tradition in Naval Law and Justice that a senior 
officer should not be put in a position where his conduct 
and/or performance of duty will be judged by his jun- 
iors except in the most unusual circumstances. 

“This concept is contained both in 39 AGN and its 
successor, Art. 25d (1) of the UCMJ. Section 346, 
Naval Courts and Boards, 1937, uses this expression: 
‘As a matter of policy all shall be senior. The C. A. 
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is justified in departing from this rule only under the 
most unusual circumstances.’ Paragraph 4c of the 
MCM, 1951 states in part, ‘* * * When it can be 
avoided, no person in the armed forces shall be tried by 
a court-martial any member of which is junior to him 
in grade or relative rank (Art. 25d (1)) nor, in the case 
of any officer, by those below him on the same promo- 
tion list.” The 1955 NS MCM, sec. 0205d (1) states, 
‘* * * In case the conduct or character of an officer 
may be involved, no member of the court or investiga- 
tion shall, if practicable, be his junior in rank * * * 

“Because this concept is directory in nature and within 
the discretion of the convening authority, it does not 
negate the jurisdiction of the Court of Inquiry or Board 
of Investigation. Hence, on occasion this situation has 
arisen in the past. Where it did not operate to the ma- 
terial prejudice of the officer concerned, it was allowed 
with reluctance. 

“In the subject case, the senior member of the Board 
specifically and very properly brought the subject of 
Captain * * * [B]’s seniority to the attention of the 
convening authority * * *. At the same time he indi- 
cated that the Commander member was under the direct 
supervision of Captain * * * [B]. The convening 
authority indicated (Enclosure 22) that although the 
circumstances were undesirable, they did not constitute 
a defect. With this opinion the Judge Advocate General 
cannot agree. For the Board of Investigation to pro- 
ceed under these circumstances, was in a technical sense 
legally correct. However, in the absence of a right to 
challenge any member or members (1955 NS MCM, 
sec. 0303b) since Captain * * * [B] was senior in rank 
precedence to the convening authority and senior mem- 
ber of the board, and considering the great disparity in 
rank between him and the members of the Board and 
the fact that the Commander member was under his 
direct supervision, to place a senior officer in such a 
position does such violence to the aforementioned tradi- 
tion of the Naval Service as to constitute, per se, ma- 
terial prejudice to the interests of Captain * * * [BI]. 
This is especially true, since it does not appear that the 
exigencies of the Service as to time, place and personnel, 
would have prevented this case from being referred to 
a higher echelon of authority or that such referral would 
have caused undue delay in its prosecution. 

“In the subject case, since * * * decided to issue an 
administrative or non-punitive letter of censure to Cap- 
tain * * * [B], the foregoing discussion from a legal 
point of view is academic. Nevertheless, it is consid- 
ered appropriate to note at this time that there is a 
growing tendency on the part of convening authorities 
to appoint officers of junior rank indiscriminately to 
courts of inquiry and boards of investigation where 
preliminary information indicates that there is strong 
possibility that officers of senior rank may be made 
parties to the inquiry or investigation either at the out- 
set or at some time during the hearings. In the past, 
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where the disparity of rank and/or rank precedence was 


of a minor degree, and the parties were afforded all the - 


rights of a party as set forth in 1955 NS MCM, sec. 
0304d, and e, the proceedings were allowed to stand and 
declared legal within the meaning of 1955 NS MCM, 
sec. 0205d (1). 

“However, in view of the long standing Naval tradi- 
tion that the conduct or performance of duty of a senior 
should not be judged by his juniors, the Judge Advocate 
General cannot subscribe to a procedure whereby a sen- 
ior officer is exposed to disciplinary action on the basis 
of the findings, opinions and recommendations of a court 
or board composed of officers junior to him in rank and 


position—of which the instant case is a classic example. 
If such cases occur in the future and the record does not 
clearly indicate that it was absolutely impractical to 
have a court or board composed of members of appro- 
priate rank, the Judge Advocate General will be con- 
strained to return the record of inquiry or investigation 
to the convening authority and request a hearing de 
novo. The Judge Advocate General well realizes that 
such action will result in a loss of manpower, time, 
money and, in some instances, even a diminution of op- 
erational capability. This waste of resources, however, 
can be avoided—by doing the job right the first time.” 
Bnd. # 3477-58 of 21 May 1958. 





BULLETIN BOARD ... 
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member enlisted on April 22, 1953, for a period of three 
years, and that his enlistment expired on April 21, 1956. 
He was retained beyond his normal date of expiration of 
enlistment for purposes of a general court-martial. On 
October 4, 1956, the enlisted man was tried by a general 
court-martial, and sentenced to a dishonorable dis- 
charge, confinement at hard labor for one year, for- 
feiture of all pay and allowances, and reduction to pri- 
vate. On December 3, 1956, the convening authority 
approved only so much of the sentence as provided for 
a bad conduct discharge, confinement at hard labor for 
ten months, forfeiture of all pay and allowances, and 
reduction to private. While not stated in your letter, 
it is assumed that the convening authority then ordered 
into execution all portions of the sentence except the 
bad conduct discharge. The Board of Review, on March 
8, 1957, approved only so much of the sentence as pro- 
vided for a bad conduct discharge, confinement at hard 
labor for nine months, forfeiture of all pay and allow- 
ances, and reduction to private. 

“On April 16, 1957, the enlisted man appealed to the 
United States Court of Military Appeals. On June 17, 
1957, the Naval Clemency Board denied clemency. 
However, the enlisted man completed his confinement 
and was released on May 20, 1957, and restored to duty 
awaiting appellate review. It further appears that 
the United States Court of Military Appeals on Janu- 
ary 3, 1958, set aside the findings of guilty and the 
sentence, and directed that “a rehearing may be 
ordered.” 

“It has been held that where an enlisted man of the 
Navy, sentenced by a court-martial to confinement and 
dishonorable or bad conduct discharge, is restored to 
duty on probation, he is entitled to pay while on proba- 
tion and performing duty. B-—75057, June 17,1948. We 
also have held that where there is a restoration to regu- 
lar duty notwithstanding the sentence by a court-martial 
to a bad conduct discharge, the enlisted man is entitled 
to pay while performing duty, pending disposition of 
the appellate review, even though, upon appellate review, 
the sentence of bad conduct discharge is ordered ex- 
ecuted. 36 Comp. Gen. 564. See also 33 Comp. Gen. 281. 
In our decision 37 Comp. Gen. 228, it was held that a 


Navy enlisted man who, after expiration of his enlist- 
ment and while restricted to his station awaiting ap- 
pellate review of a court-martial sentence of a bad con- 
duct discharge, was assigned to a port control office to 
‘perform duties of his rate’ was entitled to pay and 
allowances. 

~ “The court-martial sentences in those cases, however, 
either did not include a sentence of forfeiture of pay and 
allowances, or where there was a sentence of forfeiture, 
it was remitted at the time of restoration to duty. 
Nevertheless, under the principles enunciated in the 
above cases, the restoration of the enlisted man to a duty 
status entitled him to the credit of pay and allowances 


from the date of restoration to duty. 


“While it does not appear that the sentence to total 
forfeitures was expressly remitted or suspended when 
the member was restored to duty, the Judge Advocate 
General of the Army consistently has viewed a restora- 
tion to duty as operating by implication to suspend that 
portion of the sentence adjudging total forfeitures 
which remains unexecuted at the time of the member’s 
restoration to duty. 2 Bull. JAG 426; 6 Bull. JAG 11; 
8 Bull. JAG 189. See also 1 Dig. Ops. JAGAF 561; 2 
Dig. Ops. JAGAF 839; 6 Dig. Ops. JAGAF 486. Our 
decision of July 29, 1943, D-35120, is in accord with that 
view. It follows that the member is entitled to pay 
beginning May 20, 1957, while restored to duty. 

“Since the sentence to total forfeitures was inopera- 
tive after the member was restored to duty, the rule 
established in decision of October 13, 1955, 35 Comp. 
Gen. 204, concerning the withholding of pay and allow- 
ances forfeited under a sentence set aside pending out- 
come of a rehearing is not for application. Accordingly 
payment of pay and allowances may be made to Private 
Score for the period beginning May 20, 1957.” 


EFFECTIVE DATE OF APPLICATION OF FORFEITURES ADJUDGED 
ON A REHEARING 


In a recent opinion, The Judge Advocate General of 
the Army held, “that there is no authority in law sup- 
porting application of forfeitures adjudged on rehearing 
retroactive to the date of the action of the convening 
authority in his approval of the initial sentence. 

“Article 57 (a), Uniform Code of Military Justice, 
provides in pertinent part as follows: 

‘* * * the forfeiture may apply to pay or allow- 
ances becoming due on or after the date the sentence 
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is approved by the convening authority. No forfeiture 
may extend to any pay or allowances accrued before 
that date.’ [Emphasis supplied.] 

The ‘sentence’ referred to in this provision, which must 
be a lawfully adjudged sentence, is the sentence ad- 
judged on the rehearing, since the disapproval or setting 
aside of the original sentence nullified it as a basis for 
punishment (para 88a, 126h (3), MCM, 1951). Accord- 
ingly, the earliest date that any forfeitures can be made 
applicable is the date of the convening authority’s action 
upon the sentence adjudged upon the rehearing. 

“It is true that 35 Comp. Gen. 204 and para 6b, JAGJ 
1953/8007, Procedure on Rehearing, dated 5 March 1954, 
suggest that forfeitures applied upon the original sen- 
tence may be executed if forfeitures are adjudged upon 
the rehearing. However, it is the opinion of this office 
that 36 Comp. Gen. 512 militates against this construc- 
tion so as to state a rule in conformity with the conclu- 
sion expressed in paragraph 2 above.” 


MILITARY PERSONNEL DIVISION 


The following is a list of orders issued to all officers transferred 
to or from the Office of the Judge Advocate General and to all 
Navy law specialists regardless of assignment. The list includes 
orders issued before 15 June 1958. - 
CAPT Frederick S. Albrink, USN, from JAG to ONM. 
CDR Carlton F. Alm, from MSTS (Elm Area) London, 

to Staff, CINCNELM. 

LT Charles E. Anderson, USNR, from Staff, 

COMNAVJAP to Staff, COMSTSPAC, SFran. 

CDR George A. Burwell, USNR, from Staff, PhibTra- 

Lant, to Staff, NAVACTS ROTA. 

LT Bertram R. Carraway, USN, from NAAS, Whiting 

Field to Staff, NAS, Port Lyautey. 

LT Arthur J. Johns, USN, from Staff, COM 4 to Staff, 

COM 11. 

CDR Fred J. Madrigan, USN, from Staff, COM 12, to 

Staff, COM 3. 

LT Arthur R. Maier, Jr., USN, from RecSta, Phila., 
to Staff, NavScolJus, NPT. 


CAPT Burton R. Manser, USN, from NavBase Guate- 
mala to COMSERVLANT. 

CDR Joseph B. McDevitt, USN, from MARCORSCOL, 
Quantico to NWC. 

CDR Donald B. McKillen, USNR, from Staff, COM 
8 to Staff, COM 5. 

CDR Robert S. McKnight, Jr., USNR, from NavBase, 
Key West to RecSta, Wash., D. C. 

CAPT Herbert L. Ogden, USN, from IndusSecHearBd 
to CINCLANTFLT. 

LT John W. Robertson, USN, from CNATECHTRA to 
Tufts, Medford, Mass. 

CDR Thomas B. Root, USN, from RecSta, Wash., D. C. 
to MARCORSCOL, Quantico. 

CAPT Thomas F. Ryan, USN, from COM 15 to DLO, 
COM 4. 

CDR Merlin H. Staring, USN, from CINCNELM, to 
SLO, ComServron 6. 

LCDR Claude A. Stonemetz, USN, from COMSERV- 
LANT, to LO, RecSta, Phila. 
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CAPTAIN NICHOLS PRESENTED THE NAVY AND MARINE 
CORPS MEDAL 


On 8 June 1958, Captain Edwin H. Nichols, USN, the 
District Legal Officer of the Potomac River Naval Com- 
mand, received the Presidentially authorized Navy and 
Marine Corps Medal for his heroism in rescuing an 
eight-year-old girl from drowning in the Potomac River 
during the Presidential cup regatta speedboat races on 
Sept. 16, 1956. In his letter forwarding this award, the 
Secretary of the Navy, Thomas S. Gates, Jr., said in 
part that Captain Nichols’ “prompt and courageous ac- 
tions in an emergency were in keeping with the highest 
traditions of the United States naval service.” 

Rear Admiral Harold D. Baker, USN, Commandant 
of the Potomac River Naval Command presented the 
medal. 





RECENT DECISIONS OF THE COMPTROLLER 


MILITARY PERSONNEL—Quvarters allowance—-Missing,  etc., 
status—Reservists in other than extended active duty status. 


@ Reservists of the uniformed services who, when per- 
forming full-time training duty, other full-time duty or 
inactive duty training, with or without pay, enter a 
missing, etc., status covered by Section 2 (a) of the Miss- 
ing Persons Act, 50 USC App 1002, are to be considered 
as having entered such status as Regular and Reserve 
members on extended active duty and, therefore, are 
entitled to basic allowance for quarters at the increased 
rates applicable to all reservists prescribed in 37 USC 
231 for all periods in a missing status from the date of 
entry into the missing, etc., status. CompGen. Decision 
B-135287, 3 April 1958. 
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GENERAL 


Prepared by the Finance Branch 
Office of the Judge Advocate General 


MILITARY PERSONNEL—Subsist 
assignment. 





Per diem training or school 


@ Eligibility of officers and enlisted personnel on tem- 
porary duty at a Reserve Officers Training Corps sum- 
mer encampment for per diem on account of having 
been billeted in bachelor officers quarters inhabited by 
transient Army and Air Force officers permanently sta- 
tioned at the installation is dependent upon a certifica- 
tion by the installation commander. It must state that 
there were not sufficient quarters to accommodate the 
personnel participating in the encampment and in the 
absence of such a certificate per diem is not payable. 
CompGen. Decision B—135245, 25 March 1958. 


(Continued on p. 14) 
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NATO STATUS OF FORCES AGREEMENT—THE 
NAVY’S EXPERIENCE IN ITALY 


DR. LISELOTTE B. WATSON 


INTRODUCTION 


ee was the last country to. ratify the 
NATO Status of Forces Agreement (SOF). 
The long delay in establishing the SOF in 
Italy, caused by Italian constitutional law 
which prohibited the holding of foreign trials 
on Italian soil, was not experienced in 
other NATO countries. In Italy this consti- 
tutional prohibition required a constitutional 
amendment as well as the ratification of SOF. 
Even after this hurdle had been cleared, others 
remained. Where NATO-SOF granted exclu- 
sive jurisdiction to the sending state, special 
Italian legislation was necessary to divest the 
Italian courts of this jurisdiction. Where 
NATO-SOF granted concurrent jurisdiction to 
both the sending and receiving states, Italian 
legislation was necessary to permit a waiver of 
jurisdiction when political necessity demanded 
it. By reason of these legislative delays many 
problems were created in Italy which were not 
experienced in many other NATO countries. 


THE EXERCISE OF JURISDICTION UNDER ARTICLE 
VII 


Jurisdiction under Article VII of the NATO- 
SOF is vested as follows: 


1. Exclusive jurisdiction vests only in cases 
where the law of one state, but not that of 
the other, is violated. Included in such vio- 
lations are so-called security offenses, such 
as treason, sabotage, etc. 


2. In all other cases jurisdiction is concur- 
rent. That means, either one of the two 
states can try the offender. The agreement, 
however, grants the primary right to exer- 
cise this jurisdiction to one state or the other, 
according to the interest each state has in the 
offense committed. Thus the sending state 
has the primary right in line of duty offenses, 
or in offenses solely against its own property 
or security or against person or property of 
other members of its force, civilian compo- 
nent or dependents. In all other cases the 
receiving state has the primary right of juris- 
diction. 


From the terms of Article VII, it can be seen 
that the vast majority on NATO-SOF cases 
come under the primary jurisdiction of the re- 
ceiving state though the state having this pri- 
mary right would not have to exercise it. The 
right can be waived, and if the waiver is granted, 
the other state could proceed to try the offender. 

Policies and procedures concerning waiver 
had to be developed which would give guidance 
and assure uniformity, as far as possible, in all 
cases and all countries. United States policy 
with regard to waiver of its own primary right 
to exercise jurisdiction can be stated quite 
simply: The United States will not waive its 
right. 

The only case which ever came close to what 
may be considered a waiver of United States 
right was the Girard case in Japan, and here the 
dispute was not so much one of waiver as one of 
determining whether the offense did fall within 
the primary jurisdiction of the United States or 
not. The hotly disputed point was the deter- 
mination of what constituted a line-of-duty of- 
fense, and who, if the authorities of the two 
states could not agree, would make the final de- 
termination on what is line-of-duty and what 
not. If the concept of waiver entered into it at 
all, it was only insofar as the United States au- 
thorities were unwilling to retreat from their 
determination that the offense actually had been 
committed in line-of-duty. In clear and undis- 
puted offenses committed in line of duty, the 
United States will not waive its right to try the 
offender. 

On the other hand, where the primary right 
of jurisdiction is vested in the receiving state, 
the United States authorities attempt to secure 
waivers in as many cases as possible. The pro- 
cedure which the military authorities must fol- 
low in every case where a member of the armed 
forces comes into conflict with the laws of a for- 
eign country stems from the Resolution passed 
by the Senate at the time advice and consent was 
given to ratification of the NATO. Status of 
Forces Agreement. 

In order to permit Italian waiver where 
NATO-SOF granted concurrent jurisdiction to 
both the sending and receiving state, Italian 
legislation permitting a waiver of jurisdiction 
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was required. This was so even though no 
Italian law specifically prohibited waiver. Un- 
til the enactment of this legislation, it was the 
view of the Italian authorities in government 
that the law did not permit a waiver of Italian 
jurisdiction—a view consistent with the prior 
constitutional provision and with the concept 
that jurisdiction was inherently vested in the 
Italian courts. Nor was special legislation suffi- 
cient to remove the practical difficulties. The 
Italian authorities established procedures and 
vested responsibilities for the granting of 
waivers within the machinery of the Italian 
judicial system. The detailed resulting regula- 
tions produced many and varied problems for 
those charged with the responsibility of execut- 
ing NATO-SOF in Italy. 


THE “DESIGNATED COMMANDING OFFICER” IN 
ITALY 


Under the Department of Defense Directive 
which created the “Designated Commanding 
Officer” concept regarding cases arising under 
the jurisdiction of foreign courts, CINCNELM 
acts for all three services in Italy. As the Des- 
ignated Commanding Officer for Italy, CINC- 
NELM has delegated certain of his responsibil- 
ities to a “country representative’—The United 
States Sending State Office, Rome. It is this 
Sending State Office which is the sole point of 
contact for all three services between the United 
States and Italian authorities in all matters 
arising out of the Status of Forces Agreement. 

Among the responsibilities of the “Desig- 
nated Commanding Officer” is that of preparing 
Country Law Studies. These studies are com- 
parisons of the criminal law and procedure of 
the foreign countries (in which United States 
personnel are stationed) with United States 
Law, particularly as regards the elements of 
fair trial and constitutional safeguards of the 
accused. Emphasis is placed on those safe- 
guards “which are of such a fundamental na- 
ture” as to be guaranteed by the United States 
Constitution in all criminal trials.” 

This does not mean that constitutional rights 
and procedural safeguards in a foreign country 
must be identical with those in United States 
trials in order to satisfy the requirement of 
fair trial. If this were the requirement, only 
trials in the United Kingdom and Canada could 
meet this test since they are the only countries 
which follow the common law and have trial by 
jury. Manifestly trials in courts of civil law 
countries are not necessarily unfair merely by 
reason of the absence of jury trials. Fair trial 
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and procedural safeguards become a matter of 
substantive comparison. 

With a view towards determining if “a right” 
would be safeguarded, the first country law 
studies which were completed confined them- 
selves to an enumeration of those so-called 
fundamental rights and their counter parts in 
the procedural law or the constitution of the 
country under study. Although this was, no 
doubt, the most important aspect of the study, 
it was not sufficient to give full information on 
all aspects of the foreign law. 


JOINT CIVIL AND CRIMINAL ACTION 


Of particular significance to the operation of 
NATO-SOF in Italy, a civil law country, is the 
concept of joint civil and criminal action in cer- 
tain negligence cases. Under this form of pro- 
cedure an injured private party may start pri- 
vate criminal proceedings against a tort-feasor. 
The action is brought in the name of the state, 
the injured party is represented by counsel who 
takes part in the proceedings and whose argu- 
ments are heard in addition to those of the 
prosecuting attorney. This joint civil-criminal 
action determines the issues of causation and 
negligence, including criminality. In a later 
purely civil aspect, only the issue of damages 
remains to be settled, whereas in the purely 
criminal aspect, only the penalty remains to be 
fixed. 

Strange as this type of procedure may appear 
to those schooled in the common law, it has its 
logical foundation in the concept that guilt and 
causation can only be determined in one way, 
regardless of whether the action is criminal or 
civil. The practical purpose of the described 
joint action lies in the fact that it sometimes is 
the only way in which the injured party can col- 
lect damages, either from the insurer or from 
the tort-feasor. Only by bringing this joint 
action can the question of negligence and causa- 
tion, giving rise to liability for damages, be 
settled. This points out one factor which will 
be discussed later in more detail, and that is the 
close interrelation between criminal actions and 
settlement of claims. In most cases the private 
party bringing suit is not much interested in 
the criminal prosecution of the tort-feasor, but 
merely in a satisfactory financial settlement. 
If claims of this nature are settled speedily and 
to the satisfaction of the claimant, no criminal 
charges are brought. 

There have been a number of cases in Italy 
where the courts have deferred criminal pro- 
ceedings in order to give the tort-feasor and his 
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insurance company ample time to arrange a sat- 
isfactory settlement. 
forms the court that settlement has been made, 
and that he will not bring suit, criminal charges 
are usually dismissed because in minor cases the 
prosecutor cannot bring charges without the 
private party. 

Although this joint civil and criminal action 
often results in long delays in the completion of 
the criminal phase, this is usually preferable to 
insistence on a “speedy trial’ guaranteed under 
Article VII of SOF. If a settlement has been 
reached before trial, the Judge is, under Italian 
law, permitted to reduce the sentence by one 
third. Sentences to one year confinement may 
be suspended, sentences for more than one year 
may not. This automatic reduction of the sen- 
tence in case of satisfactory settlement, there- 
fore, frequently results in bringing the sen- 
tence down to a suspendible level. Therefore, 
the practice is quite common among Italian de- 
fense lawyers to delay the judicial proceedings 
until a satisfactory settlement has been reached, 
and Italian courts cooperate in continuing cases 
even where long delays are encountered. 

In cases resulting in death or serious injury 
it frequently takes a long time until the full 
extent of the damages can be determined. The 
entire problem was thoroughly evaluated in the 
case of an Air Force sergeant who was tried as 
the result of a traffic accident which resulted 
in the death of a passenger in the other car 
involved in the collision. The accident oc- 
curred in December 1954 and trial was not held 
until July 1957. The trial observer at that trial 
concluded that there had been a denial of the 
procedural safeguards of speedy trial guaran- 
teed by Article VII, SOF. A review of the case 
by the United States Sending State Office in 
Rome revealed that trial had been postponed at 
the request of the parties in order to permit a 
settlement which was not reached until a few 
days before the trial in July 1957. The accused 
received a sentence to 9 months’ confinement 
which was suspended. 

One interesting side light of this case was the 
fact that the trial observer complained of denial 
of procedural safeguards, although NATO-SOF 
did not come into force in Italy for over a year 
after the accident happened. Although it is 
nowhere stated that the effect of this agree- 
ment is retroactive, as a matter of practice the 
Italian courts have resolved the doubt in favor 
of the accused and applied the agreement even 
to cases which occurred before the agreement 
came into force. Also, in cases where the ac- 
cused has been discharged from the service be- 


After the claimant in- 


fore trial, the Status of Forces Agreement and 
its safeguards are still applicable as long as the 
accused was within the framework of the agree- 
ment at the time of the commission of the 
offense. 

TRIAL IN ABSENTIA 


Another concept unknown to the common law 
is trial in absentia. This form of trial is quite 
common in the European countries which follow 
the civillaw. The purpose behind this form of 
procedure is to enable the courts to clear the 
dockets, and the accused does not appear to be 
deserving of consideration, because by his fail- 
ure to appear in court he is disobeying the 
court’s order. From the United States point 
of view this form of trial violates a number of 
the accused’s rights, such as confrontation, com- 
pulsory process to obtain witnesses, possibly 


_even the right to counsel, interpreter, notice of 


charges, etc. This procedure becomes espe- 
cially important where the accused is due to be 
transferred to the United States, or where his 
enlistment period is up and he is due for dis- 
charge. In this case, it is the practice of the 
military commands to inform the accused of the 
fact that if he leaves, the trial will be held in his 
absence. 

If the accused secures counsel to represent 
him at the trial, it is not a trial in absentia in 
the strictly legal sense; however, there is no 
doubt that the accused will not have the same 
opportunity to prepare a defense as if he were 
present and could confront the witness against 
him. 

Italian procedural law permits an offender to 
leave the country even after conviction in a court 
of the first instance and while appeal is pending. 
A sailor was convicted and sentenced to 18 
months in prison as the result of a traffic acci- 
dent which resulted in the death of two Italians 
and injuries of varying seriousness to several 
others. The charges included involuntary man- 
slaughter, drunken driving, reckless driving, 
speeding, and knowingly driving a car with de- 
fective brakes. The accused remained in Italian 
pretrial custody at his own request because the 
four months which he spent in Italian custody 
would be deducted from the confinement sen- 
tence ultimately imposed. He appealed the sen- 
tence of the court as too severe, but not the find- 
ings on the charges. His enlistment period 
terminated while appeal was pending and before 
the case on appeal could be heard. The Italian 
Government permitted his return to the United 
States for discharge. He does not have to re- 
turn to be present at the hearings on his appeal, 
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but will be represented by counsel. If the sen- 
tence is not reduced, he will not have to return 
to complete serving his sentence. In this case, 
trial in absentia is definitely of advantage to the 
accused. 

In the majority of cases, however, it is not. 
There were cases where military personnel or 
civilians returned to the states without knowing 
that charges had been filed against them. In 
some instances not even the United States 
Forces had knowledge of the trial in absentia. 
There were other cases, particularly those in 
which the prosecutor appealed a sentence of 
acquittal or where he appealed in order to have 
the sentence originally imposed increased. As 
a matter of policy United States Forces oppose 
trial in absentia of any member of the forces, 
civilian component, or dependents, unless: 

a. The accused, after having his rights ex- 
plained to him, has elected to leave the country 
and the authorities of such country do not ob- 
ject to his departure; or 

b. The accused is represented in the judicial 
proceedings by an attorney of his choice; or 

ce. The accused, after judicial proceedings 
have been initiated, has fled the jurisdiction. 

In addition, trial observers attend all “in 
absentia” trials and report their outcome. This 
is, of course, possible only where the United 
States authorities have been informed of the 
impending trial. 

It is safe to assume that under SOF procedure 
now in force, notification to the United States 
authorities will be made in all such cases. But 
there is nothing United States Forces can do to 
prevent such trials altogether. NATO-SOF 
and its guarantees do not change the procedural 
laws of the other country. This applies to all 
incidents of criminal procedure in force in the 
country involved. 

This becomes particularly evident in cases 
where, in accordance with United States stand- 
ards, the rights of the accused may have been 
violated. When NATO-SOF came into force, 
the first thought was to balance the rights of the 
accused in foreign courts against those accorded 
in our own Federal Courts. However, it has 
since been generally recognized that we cannot 
expect more from foreign courts than our own 
state courts are bound to accord. Therefore, 
cases must be considered in the light of stand- 
ards of due process under the 14th Amendment. 


PROBLEMS IN APPLICATION OF DUE PROCESS 
UNDER THE 14TH AMENDMENT 


The right of confrontation, examination and 
cross-examination of witnesses and prohibition 
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against the introduction of hearsay evidence are 
among the rights essential to a fair trial under 
the 14th Amendment. Under some of the typ- 
ical judicial continental systems of procedure, 
witnesses’ statements are taken before a judge, 
and these statements are introduced in evidence 
at the trial without appearance of the witnesses 
to testify. 

Under the common law this violates the right 
to confrontation. Under the civil law system it 
does not, since these statements become part of 
the trial record. Therefore, the foreign lawyer 
has no reason to object to the introduction of 
this evidence. Strangely enough, in a case of 
this nature where the trial observer stated that 
in his opinion the rights of the accused had been 
violated, United States authorities declared, on 
a high level, that the right of the accused to con- 
frontation had been waived by failure of the 
counsel representing the accused to object. 
How can a counsel object to something which, 
under the procedure with which he is familiar, 
is no violation of the accused’s rights? And how 
can failure to object be construed as a waiver? 

It may be well to remember that failure to 
provide for confrontation of witnesses does not 
have the same serious effect under the civil law 
as under the common law. Under the adversary 
form of procedure in the United States, each 
side presents the evidence, following the strict 
common law rules of evidence and admissibility 
of evidence. Under the civil law system of 
criminal procedures, the Judge presents all the 
evidence for both sides, as made available to 
him by the parties, and he may even introduce 
evidence on his own motion for the sole purpose 
of arriving at the truth. Naturally, under this 
procedure, different criteria will have to be ap- 
plied in determining whether the accused’s 
rights have been violated or whether he received 
a fair trial. 


PROBLEMS WITH WAIVER CASES 


Probably the most interesting and at the same 
time most troublesome problem has been the im- 
plementation of the waiver provision of Article 
VII. As a matter of policy, the United States 
authorities requested waiver of jurisdiction in 
all cases arising under the jurisdiction of a for- 
eign country. Each country implemented 
NATO-SOF in accordance with its own laws 
and procedures and established the authorities 
within its own judiciary machinery through 
which waiver requests had to be channeled. 
But it soon turned out that United States policy 
of requesting routine waivers in all cases caused 
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these channels to become completely clogged. 


Since every minor traffic violation was followed. 


by a waiver request, foreign authorities became 
irritated at the number of requests and process- 
ing of serious cases was delayed by the mass of 
minor cases. As a result, most countries 
evolved a procedure which would eliminate the 
necessity of considering all but the most im- 
portant cases at high level. In some countries, 
waivers in minor cases can be settled by the 
local authorities directly; in other countries 
waivers are automatically considered as if a 
request had been submitted. This is the pro- 
cedure in England. There, no waivers are 
granted in cases of traffic violations. Only the 
more serious cases are considered individually 
and there is a smooth functioning of the proce- 
dures established under Article VII. 

The evolution of the waiver procedure in Italy 
was unlike experiences elsewhere. The delay 
in NATO-SOF ratification and the delay caused 
by the Italian requirement of separate imple- 
menting legislation resulted in Italian regula- 
tion that imbued each waiver request with more 
importance than the average cases merited. 

In each case, regardless of its severity, a 
request for waiver must go through the Min- 
ister of Grace and Justice, and waivers can be 
granted only with the recommendation of that 
high official and upon the advice of the Minister 
of Foreign Affairs. The Judge of the Court 
under whose jurisdiction the case falls, is in- 
formed of the Minister’s decision and examines 
the case with a view towards determining 
whether the legal conditions for waiver under 
the agreement are present and then informs 
United States authorities accordingly. He also 
informs the Minister of Grace and Justice. 

It is easy to see that most cases do not merit 
consideration at such high level and that there- 
fore the waiver requests in routine cases not 
only caused ever increasing delays, but also con- 
siderable irritation. For a long time no waivers 
were granted. 

United States authorities, in an effort to fa- 
cilitate waivers, recommended such simplifica- 
tions as automatic consideration of cases with- 
out waiver requests in each instance. This 
procedure was rejected, also the possibility of 
consideration of minor cases at the local level, 
since this was incompatible with the waiver 
regulations. In cases where complete settlement 
of claims has been made, informal requests to 
abandon the case at the local level are still pos- 
sible and often successful. Butin order to avoid 
annoyance of the Italian authorities by constant 
waiver requests in petty cases and thereby pre- 


judicing the United States position in cases of 
importance, it was necessary to review United 
States policy with regard to waivers. 


OPERATING PROCEDURES IN ITALY 


The over-all operating procedure under Ar- 
ticle VII of NATO-SOF in Italy and Italian im- 
plementation of this provision is contained in 
a detailed instruction of the Sending State Office 
in Rome. This instruction has the great ad- 
vantage of combining all matters relating to 
jurisdiction under Article VII in one instruc- 
tion. No guidelines as to when requests for 
waiver of jurisdiction should be made are con- 
tained in this instruction, but attention is called 
to the provisions of the Italian criminal code 
under which judges are permitted to enter 
judgments not to proceed in cases where settle- 
ment has been reached; or under which prose- 
cutors may request that judges render judg- 
ments of acquittal for any reason whatsoever. 
Where local commanders are successful in ob- 
taining such actions, compliance with such re- 
quests are considered as tantamount to waivers 
of jurisdiction. 

Although this procedure could be expected to 
dispose of most run-of-the-mill and minor cases, 
there still remained a large number of cases in 
which waiver requests should or should not be 
made. Once it had been determined that too 
many waiver requests could only adversely af- 
fect the operation of Article VII and the rela- 
tions between the United States and Italian 
authorities, it became necessary to establish 
some criteria which commanders could follow 
in submitting or withholding waiver requests. 
The term used in Article VII which refers to 
cases “of particular importance” did not provide 
a practical guideline because it was not suscep- 
tible of clear definition. 

Experience in the operation of Status of 
Forces Agreements the world over, however, 
provided an adequate yard stick by which the 
importance of cases from a political and military 
point of view could be determined. The United 
States Sending State Office, Rome incorporated 
the criteria in an instruction, which gives clear- 
cut guidelines to a Commanding Officer in deter- 
mining when or when not to submit requests for 
waiver in individual cases. It indicates what 
must be considered in determining which case 
is an “important case.” 

To date there has been no similar guidance 
in cases where the foreign authorities request 
waiver of the primary right of the United 
States to exercise jurisdiction. The result of 
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United States refusal in such cases can best be 
illustrated by a recent case. 

A serviceman serving with our NATO Com- 
mand in Italy was married to an Italian woman. 
Last spring he strangled his wife to death. In 
the course of the investigation, it turned out 
that he had carried on an affair with one of his 
wife’s sisters from the time that she was 14 
years old. He had committed two crimes, mur- 
der and statutory rape, both against Italian 
nationals. The former crime fell under the pri- 
mary jurisdiction of the United States authori- 
ties since it was committed against a dependent 
of a member of the United States Forces; the 
latter crime came under the primary jurisdic- 
tion of Italy. Neither country was willing to 
waive jurisdiction in the case. As a result, the 
offender is subjected to two trials; trial for mur- 
der by United States court-martial, and trial for 
statutory rape under the Italian criminal code. 
The man was convicted by court-martial of un- 
premeditated murder and sentenced to 10 years 
confinement and dishonorable discharge. . He is 
now in Italian custody for trial on the rape 
charge. After that trial and after serving sen- 
tence, if any, imposed by the Italian court he will 
be returned to the United States authorities to 
serve the court-martial sentence. 

United States policy not to waive jurisdic- 
tion is established for the purpose of keeping as 
many of our servicemen as possible out of for- 
eign courts. In this case, however, this was 
not the result. Instead of one trial, he faces 
two. 

Perhaps, under the circumstances of this par- 
ticular case, jurisdiction could have been waived 
by the United States without violating the spirit 
of Article VII, SOF. 

The detailed coverage of the court martial in 
an Italian newspaper was most interesting. 
The trial was public. The Italian reporter fol- 
lowed it in every detail and described the pro- 
ceedings and concluded that the trial was fair. 
But the report also shows that to an Italian used 
to civil law procedure, common law adversary 


procedure and court-martial procedures are as 
strange as civil law procedure is to us. 

Evidently the reporter had only been exposed 
to the common law form of trial through movies. 
He expressed amazement at the fact that the 
entire circumstances of the case are developed 
step-by-step through witnesses as if the court 
had never heard of it before. He was bewil- 
dered by the fact that one member of the court- 
martial was disqualified because he professed to 
have read and heard about the case before trial. 
He was amazed that one sister of the murdered 
woman became a hostile and biased witness by 
admitting, upon questioning, that she hated the 
accused for what he had done to her two sisters. 
He frankly called the conduct of the defense 
lawyer as theatrical—in the “best Hollywood 
tradition.” 

CONCLUSION 


From the foregoing discussion it is evident 
that NATO-SOF experience in Italy has been 
varied and complex. Much progress has been 
made in simplifying NATO-SOF procedures 
without sacrificing the interests of the sover- 
eigns involved or the spirit of Article VII, SOF. 
With such progress, NATO is strengthened and 
national understanding is nurtured. As the field 
of comparative law grows, so will the under- 
standing and workings of NATO-SOF. Con- 
tinued legal contributions can be expected from 
the Navy’s experience in Italy. 

In discussing the legal problems under Status 
of Forces Agreements, one usually thinks of 
jurisdictional problems. No doubt, they are the 
largest group, and as far as the individual serv- 
iceman is concerned, the most important prob- 
lems. But one other area cannot be overlooked, 
namely that of claims. In countries which, like 
Italy, follow the civil law, settlement of claims 
is so closely related to questions of jurisdiction, 
that their payment has a direct bearing on crimi- 
nal proceedings. For this reason, claims settle- 
ment procedures gain added importance in these 
countries and will be discussed in a forthcoming 
issue of THE JAG JOURNAL. 





Comp Gen Decisions .. . (Continued from p. 8) 


MILITARY PERSONNEL—tTransportation of household effects— 
Weight allowance—Separation as officer and re-entry into service 
as enlisted member. 

@ An Army member who, after return from overseas 
and separation from the service as a lieutenant colonel, 
re-enlisted as a master sergeant and had portion of his 
household effects shipped from place of storage in the 
United States and some shipped from overseas to the 
new duty station did not, by reason of re-entry into the 
service as an enlisted man, forfeit his right to have his 
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household effects within the weight allowance prescribed 
for a lieutenant colonel shipped to a selected point at 
Government expense not to exceed the cost for the com- 
bined shipment to his home of record. CompGen Deci- 
sion B-134401, 3 January 1958. 


MILITARY PERSONNEL—Quarters allowance—Government quar- 

ters—Visits, etc 

@ The maximum permissible period under Executive 

Order No. 10204, during which the wife of a member 

of the uniformed services may occupy Government facil- 
(Continued on p. 16) 
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CMR DIGEST 


Matter appearing in this column is for informational purposes 
only and is not to be cited as CMR authority in judicial proceedings. 


BOARDS OF REVIEW—Extent of powers over findings. 


e@ “The issue in this case, which comes here by way of 
certification by The Judge Advocate General of the 
Army, is whether a board of review had the power to set 
aside findings of guilt without first deciding whether the 
court-martial had jurisdiction, or whether such findings 
were incorrect in law and fact.” 

As to the extent of the powers of a board of review 
over findings, the United States Court of Military Ap- 
peals said: “* * *, In United States v. Fleming, 3 
USCMA 461, 13 CMR 17, we said that a board of review 
“ig under a duty to affirm so much of the findings of 
guilty as is not affected by error committed at the trial.” 
Unlike a convening authority, who may disapprove find- 
ings of guilt for any reason, or for no reason at all, a 
board of review may only disapprove such findings as 
it finds incorrect in law and fact. United States v. 
Massey, 5 USCMA 514, 18 CMR 138. It was never in- 
tended that a board of review be given the power to 
disapprove findings in its ‘discretion.’ Cf. Article 64, 
of the Uniform Code, supra, 10 USC § 864. Not only 
does Article 66, supra, require that a board affirm find- 
ings of guilt which it determines to be correct in law and 
fact, but also that such determination be made ‘on the 
basis of the entire record.’ In United States v. Whit- 
man, 3 USCMA 179, 11 CMR 179, we said that it was 
error for a board of review to rely upon matter lying 
outside the record of trial in setting aside an otherwise 
valid conviction. It was held in that case that such 
action went well beyond the statutory limits established 
by the Code. Cf. United States v. Burns, 2 USCMA 400, 
9 CMR 30. In the instant case, there is no question but 
that the board of review, in setting aside the forgery 
conviction solely on the basis of ‘substantial justice,’ 
exceeded the scope of its authorized statutory functions. 
United States v. Gordon, 2 USCMA 632, 10 CMR 130.” 
U. S. v. Waymire, 9 USCMA 252, 26 CMR 32. 


LARCENY /INSTRUCTIONS—Accused not required to intend to return 
identical money if he is to escape charge of larceny. 


@ The correctness of the law officer’s instructions was 
the question before the United States Court of Military 
Appeals. 

“Seeing that the door of the safe in * * * [a Non- 
commissioned Officers’ Club] was open and no one was 
present, the accused walked into the office, took from the 
safe an envelope containing over $400, and left. A few 
days later, he cashed two checks, each for $20, at the 
Club. The checks were drawn on a nonexistent account. 
A third check in the same amount was cashed at the 
Club the next day. The following day, the accused in- 
formed one of the Club stewards that the checks would 
‘possibly be returned.’ He deposited with the steward 
$60 to ‘take care’ of them upon their return. According 
to a pretrial statement by the accused, he cashed the 
checks in the ‘hope’ that he would ‘prevent anyone from 
becoming suspicious about the money’ he was spending. 


“Eventually, the accused was brought to trial on four 
charges of larceny. The first specification alleged the 
theft from the Club’s safe; the other three specifications 
referred to the checks issued by the accused. At the 
trial, defense counsel requested an instruction to the 
effect that if the court-martial found that the accused 
‘intended to make good the checks * * * prior to or at 
the time of their presentment,’ he should be acquitted. 
See United States v. Lightfoot, 7 USCMA 686, 23 CMR 
150. The request was denied and instead the law officer 
instructed the court-martial as follows: 


‘* * * under the existing interpretation of the law 
within the armed forces unless you find that the ac- 
cused intended to return the identical money received 
in exchange for the checks [you cannot return a find- 
ing of guilty on the lesser offense of wrongful appro- 
priation]. [And, later in the instructions the law 
officer advised the court-martial that] an intention to 
replace money found by you to have been stolen with 
an equivalent amount is not a defense, even though 
such intention existed at the time of the theft.’” 


The Court concluded that “since, on his own admis- 
sion, the accused intended to replace the money obtained 
by means of the worthless checks with money other than 
that received, it is apparent that the law officer’s instru- 
tions amounted to a directed verdict of guilty.” The 
Court said further: “it is also apparent that the law 
officer recognized the effect of his instructions, but felt 
constrained to give them because of the ‘existing inter- 
pretation of the law.’ See United States v. Krawczyk, 
4 USCMA 255, 15 CMR 255. The consequences of the 
instruction were also recognized by the assistant staff 
judge advocate who prepared the excellent post-trial 
review, and the staff judge advocate who concurred in the 
review with ‘a few observations’ on the instructions. 
The assistant staff judge advocate ‘realized that the law 
announced by the Krawczyk case, supra, is harsh when 
applied to the circumstances of this case,’ but he be- 
lieved it was ‘binding.’ Similarly, the staff judge advo- 
cate yielded to the ‘inexorable rule in Krawczyk,’ despite 
his belief that the instruction precluded the court-martial 
‘from determining the nature of the intent of the ac- 
cused at the time he cashed the checks,’ and that it 
amounted to ‘a conclusive presumption which no amount 
of evidence on behalf of the accused could overcome.’ 

“In United States v. Krawczyk, supra, by divided 
opinion, this Court, as then constituted, construed 
Article 121, Uniform Code of Military Justice, * * *, 
as requiring a person who takes the property of another 
to return the identical property if he is to escape a charge 
of larceny. Under that view, the instructions here are 
unquestionably correct. The fact that the accused in- 
tended to, and did actually, replace the proceeds from 
the checks with other money was no offense under the 
Krawczyk decision. At the time the petition for review 
in this case was filed, the present Court had under ad- 
visement a case in which we were re-examining the 
rationale of the Krawczyk decision and that in the 
earlier case of United States v. Krull, 3 USCMA 129, 11 
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CMR 129. On re-examination of the question, we con- 
cluded that the rule of Krawczyk and Krull was wrong 
in its insistence that the money returned must be exactly 
that taken without the consent of the owner. We said 
that it ‘is not larceny, for example, to take two five 
dollar bills in exchange for a ten dollar bill without the 
knowledge or consent of the owner.’ United States v. 
Hayes, 8 USCMA 627, 25 CMR 131. If the accused’s 
story is correct, all that he intended here was to effect 
such an exchange. And that is what his counsel at- 
tempted to present to the court-martial by the requested 
instruction. True, the accused’s motive in effecting the 
exchange was base, but that circumstance does not 


change the fact that the court-martial could find from 
the evidence that he did not intend to deprive the Club of 
its money.” 

The decision of the board of review as to specifications 
2,3 and 4, Charge I, and the sentence was reversed. The 
record of trial was returned to The Judge Advocate 
General of the Air Force for resubmission to the board 
of review. “In its discretion, the board of review may 
dismiss the findings of guilty of said specifications and 
reassess the sentence on the basis of the remaining find- 
ings of guilty or order a’rehearing on the specifications 
and the sentence.” U.S. v. Boudreau, 9 USCMA 286, 
26 CMR 66. 





NAVAL RESERVE LAW 
PROGRAM INFORMATION 


Although the revised promotion plan for Inactive Re- 
serve officers has been in effect for some time, inquiries 
on this subject continue to be received regularly. In 
view of these continued inquiries, a brief summation of 
the promotion picture is appropriate. 

All Inactive Reserve officer promotions are by selec- 
tion. In order to be considered by a selection board, all 
officers above the grade of Ensign must have earned 
and have recorded in his jacket, a minimum of twelve 
retirement points for the preceding fiscal year. If se- 
lected by the board, promotion may not be effected unless 
the officer has earned a minimum of 24 promotion points 
for each year in grade. The maximum number of pro- 
motion points required, however, is 144. 


Promotion points may be earned in any of the fol- 
lowing ways: 
(1) Extended active duty: two promotion points per 
month not including training duty. 
(2) Active duty for training, appropriate duty, and 
drill participation (maximum of 12 points per 
year). 


(3) Correspondence courses commensuate with of- 


ficers rank and designator (see BuPers Instr. 
1416.4 B). 


(4) NROS. 
(5) Satisfactory completion of other approved train- 
ing or instruction (BuPers Instr. 1416B). 


PROMOTION ZONES AND CONVENING DATES OF SELECTION © 
BOARDS FOR THE PROMOTION OF INACTIVE RESERVE LINE 
AND STAFF OFFICERS, FISCAL YEAR NINETEEN FIFTY-NINE 


Tentative convening dates for promotion to: 
CAPT CDR LCDR LT 


LINE 1-— 6-59 1- 6-59 3-10-59 4-14-59 
STAFF 2-24-59 2-24-59 4-28-59 6— 2-59 


Date of rank as: Promotion Zones: 
1-1-51 


Junior officer 
commissioned 
in 1956 





Comp Gen Decisions . . . (Continued from p. 14) 


ities, public quarters assigned to another member, or a 
guest house while on a social visit of a temporary nature 
without loss to the member of his right to continue to 
receive basic allowance for quarters on her account is 
three months. The fact that the member does not con- 
tinue to maintain private quarters for his wife during 
the period or that he subleases his private quarters is 
immaterial to the member’s right to such allowance. 
CompGen Decision B-132015, 11 February 1958. 


MILITARY PERSONNEL—Retired pay—Effective date—Seagrave 
Case. 


@ The holding in Seagrave v. United States, 131 CTCL 
170, that retired pay is payable from the date the mem- 
ber met the age and service requirements for such pay 
even though application for retired pay is not made until 
some time subsequent to such date, will be followed in 
the settlement of similar claims. CompGen. Decision 
B-113387, 1 April 1958. 
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Legal Assistance Notes . . . (Continued from p. 5) 
payments from his employer while absent from that 
work on account of sickness or injury. The $100 per 
week limitation applies to the individual, not to each 
wage continuation payment, and the combined amounts 
to be excluded may not exceed $100 per week. For 
example if an employed disability retired member who 
has not reached retirement age receives retired pay of 
$70 per week and wages from his employment in the 
amount of $90 per week, his total exclusion nevertheless 
may not exceed $100 for any week. 

A claim may be filed for refund of taxes paid on these 
excludable amounts for the years 1955, 1956, and 1957 
at anytime within three years of the date the return was 
due (April 15, 1959 for 1955 taxes, etc.). The three year 
statute of limitations has run on returns for 1954 which 
were due April 15, 1955, although there may be instances 
where a claim for 1954 could possibly be made due to 
a deferred filing date. It would be better to file a claim 
and have it turned down than not file one at all. 
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